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Appeal of McGregor Printing
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December 30, 1992

Bid Protest; Responsibility vs Responsiveness - Where an RFQ

reguires bidders to obtain an affidavit from a third party in which
the third party makes specific promises materially affecting
performance the affidavit is the equivalent of a performance
specification. Thus the affidavit involves a matter of bid
responsiveness and must be provided by the bidder prior to bid
opening to make its bid responsive.

APPEARANCE FOR APPELLANT: J. Brooks Leahy, Esqg.
Pulaney & Leahy
Westminster, MD

APPEARANCE FOR RESPONDENT: Michael P. Kenney
Assistant Attorney General
Baltimore, MD

CPINION BY MR. MALONE

This is a timely appeal from a Department of General Services
(DGS) Procurement Officer's final decision that the bid of the low
bidder in this Request for Quotation (RFQ)! was responsive, and
that the Paper Manufacturer's Affidavit of Recycled Content was a
responsibility issue which could be provided at anytime up to
award.

Findings of Fact
1. DGS issued RFQ 31872 for stock computer paper with a bid due
date of October 6, 1992.
2. The RFQ required that the paper meet the following
specifications: "Recycled white paper: (ground wood free) at a
minimum all papers bid and supplied under this contract must be
composed of 50% recovered paper material and 10% post consumer
waste material as defined by the EPA. Submit samples with bid.
must have a minimum brightness of 78."
3. The RFQ further stated that a, "Mill certification from must
be completed and notarized." The RFQ materials included this

. RFQ is eguivalent to IFB (Invitation for Bid). COMAR 1318
21.01.02.01(76).



certificate as & DGS stock form affidavit for completion by
bidcders. The certificate was to be completed zrncé sworn to Ly &
mill representztive of the bidders source of mazaufzciure of the

£

actual paper stock itself. By executing the certificzte the mill
representative certified that the paper supplied “c +the bhidéers
woulcd meet z stated total! recycled contant, amount cf post co

content, target brightness and that DGS and the paper manufacture
further "agreed that representatives c¢f the State of Maryland,
Dept. ¢ General 5 i cn of Printing and Puklication
shall have access tc the mill anéd purchase - production reccrds at
anytime during working =ncurs Zor the purzese of verifying the

actual percentage aznd use cZ recycled materiazls in the paper(s)

Zurnished to the Stzte 2 Marylaad." The provision fer 2GS
inspection cf the manufacturer’'s records iz not reciiad in the bedy
of the RFQ; cnly on the mill ceriificate. The certificate further
names the specific mil! scurce 0f the manufaciurer in the zsfiida-
vit.

4. The wmill certificate I1s a new Zform used in paper supply
procurements. The DGE recuirsd this certilicaziz iz crder tec have

2 guaran:te
that DGS

manulactu

2
c

X1
[[}]
3]
n
41
[{]
0
4]
3]
41
in
&)
8]
wm
8}
0
[
[
n
tye
)
<
m
n
m
3
r
rt
5N
m
L ¥
[1}]
L4
H
th
[n]
"
+
1]
n
i
}J
¢
w i

e
but wanted an alternative method to verify *the pazer guality.
5. Appeliant timely protested zn award tc Shade Computer Torms
Co. {Shade) on the =asis *hat its bid was non-resconsive siace
Shade failed to supsly the recuireéd ceriificziion zrior to hid

wed +the protest and denizd 1i taking the

w

opening. DG5S =revi

{

position the certificate was a matter of responsibility not

responsiveness and that the certificate could e supplied at

anytime prior tc awzrZd. Shade had submitied the DCS certification

z
form, unsigned, with the nctation "See Attached Mill CertiZficate."

Shacde attached itz own version of a "Manufaciurer Certification®

signed on 11/19/91 :y its paper manufacturer P.H. GlatZelter Co.
-

This certificate 231 not previde a statement as te; target
2
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brightness nor an agreement as tc DGS access to mill plant and

chase - preduction records ncr &2 stztement as to ithe EPA
definition cI recycled paper, nor a statement as to the specific
paper mill to be used. Shortly zfter tke Procurement Cfficer's
decisicn on the protest thade prcvided DGS with three State form
certificates completed, signed and notarized by the bidders mill
representatives. One cf the certificates provided from P.H.
Glatfelter Co. dated 10/26/52 gave a target brightness range of
77.3 te a2 mazimum of 79.5.

aréd It Included an analysis of

T

6. Iin Rppellant's eppeal tc this =

0

c
respcnsibility addressed in the Zrocurement Dffice's decision.

Mzryland Annotzated Ccde, State Finaxnce and Br
§ 11-101(g) and COMAR 21.01.02.01(77) define a
as one who has the capzbility in zll respects to

-

J
contrazct raguirements and the integritiy and reliability that shal

znd COMAR 21.01.02.01(78) cdefine resgonsivenes:s as &
»i¢ submitied iz responsz to 2o Znvitatieon Zo- Zié that conforms iz
1

! respects tc the recuirements conizined in the

be resgponsive must constitute

9, ( SRM Cons-cucison
Company lan c., MSBCA 1393, 2 MICEBEL Y 195 (.ses).

eeg nZgrmation fcr 2 determinae-
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condition that the respcnsikility items be provided befors awezd.
R matter cf respeoasibility cannot e converted iate cne of
respcnsiveness by virtue of the language c¢f the IFB. See National
Elevator, MSBCA 1252, 2 MICPEL ¥ 114 (1985).

However, the regquirement for a2 mill certificate in ithkis case
was clearly material. DGS was seeking a guarantee from a third

party signatory as to the guality o0f the paper and z means to

3
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incdepencdently and chjeciively vesify -the Dapers guality, The

wality of the paper is centrel i: the demands cf tke IFE.

i

I
uncontested that themill representative ia providing this certifi
cation in the reguired format nce: only guarantesd the cuzliiy o
the paper supplied kut 2isc mzde the plan: and re 1

for verificatiern. ithout this cer+ificate the tzte has no
e
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writing to enforc

supply. Most ci the kidders whc respcrnded tc this RF{ were not
paper manufacturers. The bidders here were paper converters
working from the steck cf its mill suppliers. 3G3 hazd no practica-

r
ble methocd cf verifyiz the gpazer gues.ity without having an
nt labocratory perfecrm Lests. Eowever, with the mill
DG3 ncw hacd another toc! to use to verify the guzlizy

.o

apakility Lo provide =zccess ts plant znd recordés of the
e

gr

r cculd net he given by the zidder sin the bidcéer mus

A2 this permissich Zrom iits third sazritv supplier. Unless the

W

z2C ncne were In this appeal) the

GS relliznce on CAM, sucre, i35 misplaced. In CAM, suprz the

IF3 scught that a zidéer s-ovide a "zertificate sf zttendance at a
artment o & ek 11 ‘g ftecr the controi
(Under

0
s}

D
cf sediment o e
s ing added). C3aM, suprz at zage 3. The certificate there went

co
to "ability fto comply with +the e-osian anéd seciment contr-ol

standards which zr: slsewhere cecnizined in the bid package...."
CAM, suprz at page 8. Here the access tc -eccrds and the plant,
identification of mill zource and guarantee cf guaiity by the third

party mill representative did not go to the bidcders ability {or
capability) to perforxo These requirements were not contained

v in the mill certificate.

[

elsewhere in the IF¥3, bhut on
4
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The failure o Shade to provide the mill certificate ia the
form reguired results :in z non-respocnszive bid. See Willizms

Construction Comezn nc., MSBCA 1611, 3 MICPEL § 287 (1991

The certificate was the eguivalent of a2 performance spec:ficaticn

-

reguiring guarazntee of guality, verificatiocn of guality and the
listing of a2 specific scurce all ¢f which materizlly affects the
supply cf paper. DGS Za an attempt to insvre that the biddasr
supply ezactly what the IFE required it te supply, cre
material requirement to the IF3 in the form of the mill

ot -

cate. Acccerdingly, the appez! is sustzined.

Dated: /?‘/30/?;

Nezl E£. Mzlone
2ozrd Member

I ccneur:

é’fé?f, \#gfq ,JUQL“”

/N/M

Eckert E, Hazrrisocn

Cha_rman

Sheidon E. Press

Board Member

- In Wllllams, supra, the IF3 required listing of the firm

proposed tc perform Washington Suburban Sanitary Commission (Wssc)

facilities relocaticn work and conditioned performance of such work
on the approval by WSSC of such £irm. The Board held that failure
to list such a £irm made a bid nonresponsive.
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I certiiy that the foregeoing is z true copy of the Marylané
State Board of Centract Appeals decision in MSBCA 1697 appeal of
McGregor Printing Corporation under DGS Request for Quotation No.

Q©31872Z2.
Dated: Qeamg, .34"} /99X

\77/{3.5.(1 \% @ox%@p 2

Mary f Priscilla

Recorder
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